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Just a Bunch of Enablers 

 

PA Municipalities Planning Code 

 

Article V  

Subdivision and Land Development 

▪ Municipal Players 

 ▪ Jurisdiction 

▪ Outside Agencies 

▪ Review Process 

 

Articles VI and  IX  

Zoning 

▪ Power to Zone 

 ▪ Purpose of Zoning 

▪ Key Players 

▪ Hearing Procedures 

 

PA Uniform Construct Code Act 

▪ The Act 

 ▪ Regulations 

▪ International Building Codes 

▪ Local Municipal Codes 

▪ Board of Code Appeals 

 



 Zoning 

 Use of land and structures 

 Size, massing, dimensional standards 

 Open space 

 Density 

 Preservation of natural and historic resources 

 

 Subdivision and Land Development 

 Layout and arrangement of streets and lots 

 Minimum design standards for site improvements 

 Stormwater management criteria 

 Uniform development standards  

 Lighting, noise, water and sewage requirements 

 Traffic impacts 
 Landscaping specifics 

 Uniform Construction Code 

 Building construction  

 ADA compliance 

 Property maintenance 

 

A Note About Scope 

The devil is most definitely NOT in the details. At least when it comes to zoning… 

Design details “are to be addressed further along the permitting and approval process. Zoning only regulates the use of 

land and not the particulars of development and construction.” Schatz v. New Britain Township Zoning Hearing Board of 

Adjustment, 596 A.2d 294 (Pa. Cmwlth. 1991).  



 Power to Zone 
 MPC provides municipal governing body with the authority to enact, amend, and 

repeal zoning ordinances to implement comprehensive plans  

 Scope of Zoning 

 Local ordinances may establish and regulate: use of land and structures, size and 
dimensional standards, open space, density, and the preservation of natural and 
historic resources.  

 

 The Purpose 

 Promote and protect the public health safety and general welfare, prevent 
overcrowding, accommodate reasonable growth, and provide for varied residential 
development 

 

 The Players 

 Zoning Officer, Zoning Hearing Board, Planning Commission, Board of 
Commissioners, & the Courts 

 

 Enforcement and Modification 

 Prime meeting ground for the public interest vs. private rights debate 

 

 Public Process 

 Zoning is accomplished via public hearings and pursuant to public notice 

The Municipal Role in Zoning 



It Takes a Village 

Manager or Secretary 

Zoning Officer 

Engineer 

Municipal Solicitor 

Planning Commission 

Zoning Hearing Board 

ZHB Solicitor 

Elected Officials 

Other Municipal Boards,  Bodies, and 
Commissions 

Right to Know Officer 



 Draft, enact, amend, and repeal zoning ordinances  
 What uses make sense where?  

 What densities, setbacks, height, massing, etc. are we 
comfortable with?  

 What do we do with the uses we really don’t like?  

 How do we encourage what we want to see and discourage 
what we don’t? 

 Moratoriums (a.k.a. fastest way to a lawsuit…) 

 

 Appointment of Boards and Commissions 
 Everyone serves at the pleasure of the Board, but acts as an 

independent body 

 

 We want to let go…we really do…but it’s hard 
 Commissioners maintain oversight of the process and 

applications 

 Provide recommendation to the Zoning Hearing Board on 
applications 

 May send their Solicitor to oppose an application 

 Conditional Use 

 

Act One: The Commissioners 



 Planning Commission 
 Reviews all zoning applications and makes 

recommendations directly to the ZHB re: approval 
or denial & any recommended conditions of 
approval 

 Less restricted/more subjective in terms of what 
they may consider.  

 No binding authority 

 

 BOC Building & Zoning Committee 
 Remember when I said they want to let go, but it’s 

hard? 

 Review applications and make recommendations 

 No binding authority 

 Authorize Solicitor to oppose 

 A sidebar re: best practices 

 

 Other Advisory Bodies 
 Historical Commissions, Environmental Advisory 

Council, Economic Development Task Force, 
Shade Tree 

 Advisory to the BOC 

 No standing before the ZHB, no appeal rights to 
Court of Common Pleas 

Act Two: “The Others” 



 Appointment 
 Volunteer position, appointed by the BOC (i.e. not a Township employee, not elected, etc.) 

 3 Voting Members 

 Solicitor and Zoning Officer sit in advisory capacity 

 Must be Township residents 

 

 Jurisdiction 
 Variances, special exceptions, appeals from zoning officer determinations, interpretations,                                

appeals from enforcement notices 

 Unlike the Planning Commission, Zoning Hearing Board is limited by objective standards and the rule of law 

 Public hearings 

 

 Quasi-Judicial 
 ZHB bound by rule of law when hearing & deciding applications 

 Not a subjective process. Based on substantial evidence 

 Decision is binding 

 Appealable to the Court of Common Pleas 

* We don’t really get to do this…more on that later 

* 



The Project Doesn’t Comply.  
Now What? 

 
Timing 

– What a difference a day makes 

Applications 
– The importance of  complete and thorough 

applications 

Conduct Before, During, and After the 
Hearing 

– Notice and Advertisement 

– Standing, Evidence, Deliberation, and Decision 

– Appeal 

Issues – what relief is requested and 
what standards apply 

– Variances, Special Exceptions, and 
Determinations, oh my!  

– Conditional Use – because nothing is ever 
simple 

 

 

 



  

 Once a zoning application for a special exception or 
conditional use is filed, the application may not be 
adversely affected by changes to zoning and other 
planning ordinances. This protection begins with 
the filing of the application and applies during the 
duration of the process. MPC §917. 

 

 If a zoning application is approved, an Applicant is 
entitled to submit a plan within six (6) months of 
the zoning approval in accordance with the 
ordinances preexisting at the time the zoning 
application was filed. MPC §917. This can, and often 
is extended by ordinance and/or decision of the 
Board.  



 

 The goal should be compliance with all procedural 
requirements. 

  

 Beware of the application which contains a pre-
printed waiver of time for the scheduling of a 
hearing.  

 

 Continually check with the municipal staff for 
scheduling. Never assume that you will be on a 
specific agenda.  Be in control of the process rather 
than the process controlling you. 

 

 Speak and/or meet informally with municipal staff 
before starting the process, for purposes of 
discussing the concept and determining what issues 
may arise.  

 

 Consider whether or not informal meetings with 
neighbors are a good idea based on the particulars of 
the case and the position of the Township 

Act Like a Local 



 

 Hearing must be scheduled within sixty (60) days. Subsequent hearings shall be held 
within forty-five (45) days of the prior hearing, unless otherwise agreed to by the 
Applicant. MPC §908 (1.2). 

 

 Decision must be rendered within forty-five (45) days of the last hearing. Copy of the 
final decision must be mailed the day after it is rendered. Where an application is 
contested or denied, Board must issue findings of fact and conclusions of law. See, 
MPC §908 (9).  

 

 “Deemed decision” if ZHB fails to timely hold a hearing or issue decision unless 
otherwise agreed. The ZHB or Applicant must give public notice of the deemed 
decision within ten (10) days from the last day ZHB could have met to render a 
decision. Publication triggers the start of the appeal period. MPC §908(9).  

 

 A tie vote is a denial. See, Giant Food Stores, Inc. v. Whitehall Twp., 501 A. 2d 353 
(Pa. Cmwlth.  1985). 

 

 Hearing is conducted in public. Deliberation is private. Vote is public.  



 Notice.  

 Public notice is a requirement, as is written notice to the applicant, others required by ordinance, and any others who have timely 
requested same. MPC §908 (1). 

 But, what about the neighbors? Public notice is a defined term …notice published once each week for two successive weeks in a newspaper 
of general circulation in the municipality – the first must be not more than 30 days from the date of the hearing and the second not less 
than 7 days from the date of the hearing.  

 Written notice of the hearing must be “conspicuously posted” on the affected property at least one week prior to the hearing.  

 

 Length of the hearing and right to be heard.  

 Applicant and Objectors each have 100 days to complete case-in-chief unless additional hearings are requested.  Applicant must receive 
seven (7) hours of hearings in first 100 days. If Applicant receives additional hearings, so do other parties. MPC §908 (1.2). 

 

 Quasi-judicial proceeding.  

 ZHB Chair has subpoena power for witnesses and documents. MPC §908 (4).  

 Parties have the right (in some municipalities, the obligation) to be represented by counsel, to present witnesses and evidence, and to 
cross-examine witnesses. MPC §908 (5).  

 Stenographic record is made and testimony is under oath. MPC §908 (7). 

 

 Evidence. 

 Formal rules of evidence do not apply, but irrelevant, immaterial or unduly repetitious evidence may be excluded. Any mention of 
hearsay? MPC §908 (6). 

 

 Ex parte contact is a “no-no.”  

 The Board may view the property if all parties are afforded the right to be present. MPC §908 (8). 

  

 

 

 

 

Conduct at the Hearing 



 
Parties and Standing 

 

 The Parties  
 Parties are the applicant, the municipality, persons affected 

by the application who have made timely appearance of 
record and any other person (including civic or community 
organizations)* permitted to appear by the board.  MPC § 
908(3) and § 913.3.  

 The Applicant  
 Applicant can be legal or equitable owner, option holder, 

agent or tenant with permission of landowner. MPC § 107 – 

Definitions. 

 Written Appearance 
 The Board has the power to require that all persons who wish 

to become parties to the hearing enter an appearance in 
writing on forms provided by the board. MPC § 908(3). 

 Municipal Border 
 A landowner who is adversely affected by an application or 

permit may now have standing to appeal even if the property 
is located beyond the municipal border. See, Miller v. Upper 
Allen Township ZHB, 535 A. 2d 1195 (Pa. Cmwlth. 1987). 

 Objection and Waiver 
 Applicants who have an objection to a party must object on 

the record during the ZHB hearing or risk waiver of the 
objection. 

* Tread carefully re: the unauthorized practice of law 

 

 



 
I Object! (Now What?)  

 Participant v. Party 
 You do not have to be a party to make general 

comments (for or against) an application or ask general 
questions of the applicant or its witnesses. 

 If you want to enter exhibits, testify or present a 
witness, or have the right to appeal a decision of the 
ZHB, you need to enter your appearance as a party 
opponent.  

 Standing 
 In order to be a party to an application, you have to 

establish standing.  

 Your property must be in reasonable proximity to the 
property in question, your interest must be “direct, 
immediate, pecuniary, and substantial” and not simply 
an interest of the general public 

 Advisory Bodies 

 Generally, other commissions, boards, and advisory 
bodies of the municipality do not have standing before 
the ZHB. They make their recommendations to either 
the governing body or the ZHB, but do not 
independently participate before the ZHB.  

 Combination of lack of appeal rights and concerns 
regarding the unauthorized practice of law, weight of 
evidence, etc.  

 

 



 
Application Possibilities 

 Variance (Use or Dimensional) 

 

 Special Exception/Conditional Use 

 

 Interpretation or Determination 

 

 Challenges – Substantive Validity 

 

 Variance by Estoppel (Vested Right) 

 

 Non-Conforming Uses (Continuation, 
Abandonment, or Expansion) 

 

 Appeal from the Determination of the 
Zoning Officer 

 

 Appeal from an Enforcement Notice 



Embrace Your Nonconformities 

 Nonconforming Use 

 

 Nonconforming Lot 

 

 Dimensional Nonconformities 

 

 Is it LEGALLY nonconforming and can you 
prove it?  
 Assumption is that the property conformed. 

Applicant’s burden to establish that the nonconformity 
is legal 

 What are your rights? 

 Minimal activity pre-dating ordinance sufficient 

 Must have been lawful prior to passage of ordinance 

 Right to continue as long as use is similar 

 Low/no activity can survive claim of abandonment 

 Right to expand a use, but it may be regulated 

 

 



Interpretations/Determinations 

 Fairly uncommon  
 …except in Cheltenham…or anywhere Kaplin Stewart 

practices 

 Relief in the alternative 
 protective measure 

 So, ZHB, whad’ya think?  

 

 Prohibition on advisory opinions 

 

 

 



Special Exceptions 

 

 Neither special, nor an exception 

 Subject to specific, delineated, and objective 
requirements 

 If applicant establishes it meets the objective 
requirements of the ordinance for the use, it 
is ENTITLED to the approval 

 Unless…objectors establish high probability 
that the proposed use will generate adverse 
impacts not normally generated by the type 
of use in question and that those atypical 
impacts pose a substantial threat to the 
health and safety of the community. 
Extremely heavy burden 

 Limited ability for ZHB to impose 
conditions to limit or modify the use 

 Careful of reliance on the “general 
considerations” re: a special exception 

 Conditional use…because nothing is ever 
simple 

 



Variances 

 Considerations 
 Unique, physical condition peculiar to the property  

creates an unnecessary hardship  

 Hardship is the result of the property, not created by 
the applicant 

 Hardship prohibits development in conformity with 
the ordinance  

 Variance is necessary to enable reasonable use of the 
property 

 Variance, if authorized, will not alter the essential 
character of the neighborhood, impair appropriate 
development of adjacent property, or be detrimental to 
the public welfare 

 Variance is the minimum necessary to afford relief 

 Use vs. Dimensional Variance 
 Reduced burden 

 When can economics come into play, if ever? The 
Hertzberg standard 

 Toughest burden/highest bar 

 ZHB has great latitude to impose conditions 
on approval, but conditions must be tailored 
to address specific zoning concerns 

 



Ordinance Challenges 

 Municipalities have an obligation to allow 
and plan for all legal and legitimate uses 
within their borders 

 

 Failure to properly plan for those uses may 
lead to a challenge to the ordinance 

 

 De jure vs. De facto challenges 

 de jure: ordinance explicitly excludes a use or is 
completely silent as to the use 

 de facto: use is permitted, but conditions and 
restrictions in ordinance make it such that it is 
effectively precluded 

 

 Successful challenger has a relatively 
unfettered right to develop the property as 
they wish 

 



Appeals Before the Board 

 Determinations of the Zoning Officer 
 Have the right to request a Preliminary Opinion from 

the Zoning Officer 

 Applicant can appeal a determination that they 
disagree with  

 Burden is on the appellant to establish how and why 
the Zoning Officer’s determination is incorrect 

 The impact of relief in the alternative 

 
 Notices of Violation 

 Many people believe it is better to ask for forgiveness 
rather than permission. These are not nice people. 

 Violators have the right to appeal Violation Notices to 
the Board 

 Burden is on the appellant to establish they have not 
violated the ordinance 

 The impact of relief in the alternative 

 

 Zoning Permits 
 The Township and/or interested residents who 

disagree with the issuance of a permit have the right of 
appeal 

 Appellant has the burden, applicant/permit holder gets 
to play defense 

 



 The Application  

 What relief is requested 

 Who has the burden and what is the specific burden 

 The Hearing 

 Public Notice 

 Standing, Opposition, and Participation 

 Building the Record 

 Expert v. Lay Testimony  

 Preservation of appealable issues 

 The Deliberation and Decision 

 Board is bound by the record created 

 Weight of the evidence 

 Closed deliberation 

 The Appeal 

 Appeals go first to the Court of Common Pleas 

 Highly deferential standard – substantial evidence of 
an abuse of discretion or error of law 

 Review limited to the record below (i.e. not de novo) 

 Exception to the rule 
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